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Draft Policy Recommendation on Discovery 

 

The currently proposed Draft on “Pretrial Discovery in Forensic Evidence Cases” dated October 12, 
2014 lists nine (9) policy recommendations on Discovery.  The following are specific concerns, 
explanations, and recommended wording to help promote a consensus document: 
 

Issue #1 
 
“Policy 5: Disclosure should be timely, although all items need not be disclosed at the same time: 
 

a. Disclosure of initial laboratory reports should occur as soon as practicable after completion 
of the examination so that counsel has sufficient time to consult with an expert—which may 
require applying for funds to retain and expert—and to permit retesting. 

b. Disclosure of all other items should occur as requested and no later than 90 days before the 
scheduled trial date.” 

 
Problem:  In practice, forensic science providers routinely receive evidence from submitters for 
expedited testing with very little time remaining before trial.  Indeed, there are many instances when 
the provider is still conducting tests on the evidence during the trial.  These types of cases would make 
it impossible to provide Discovery in the proposed 90-day time frame.  What happens in the event that 
at 90 days prior to trial, the evidence had not yet been tested or even received? While due diligence 
should be exercised to provide documents along a responsible timeline, forensic science providers 
have little to no control over when evidence is submitted and a specified number of days for disclosure 
would be impossible to meet in certain situations outside of their control. 
 

Recommended Wording:  
 
Policy 5: Disclosure should be timely, although all items need not be disclosed at the same time: 
 

a. Disclosure of initial laboratory reports should occur as soon as practicable after completion 
of the examination so that counsel has sufficient time to consult with an expert—which may 
require applying for funds to retain an expert—and to permit retesting. 

b. Disclosure of all other items should occur as requested. 
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Issue #2 
 
“Policy 7: Information, such as laboratory testing protocols, quality assurance procedures, 
accreditation and audit reports, proficiency testing results, and internal validation studies, should be 
readily accessible — preferably by posting on the internet or electronically upon request.” 
 
Problem: No foundation is given for this recommendation in the background or any other portion of 
the draft.  The massive scope included in the term “information” without such foundation, leaves a 
very large amount of interpretation as to what information can be requested and is to be provided by 
the forensic science provider.  Forensic providers acknowledge that appropriate documentation should 
be kept, such as bench notes, observations taken at the time of analysis, case data and reports.   
 
It is ASCLD’s position that the information noted can be made accessible.  The problem here arises 
because these documents are typically maintained outside of the scope of what is kept with every 
individual case file. Because this documentation constantly changes, is voluminous, and is kept in 
numerous locations, it is extraordinarily onerous and would present significant additional workload to 
require routine electronic posting.   One suggestion, already in use by many crime laboratories, is that 
all accreditation related documentation be maintained at the crime laboratory and that upon request, 
documents related to the case be made available for review by defense and/or appointed expert 
witnesses. 
 

Recommended Wording:  
 
Policy 7: Information, such as laboratory testing protocols, quality assurance procedures, accreditation 
and audit reports, proficiency testing results, and internal validation studies, should be readily 
accessible for review by defense or appointed experts.  This information can be posted on the internet, 
provided electronically or via hard copies upon request, or available for review in person at the crime 
laboratory. 
 
 

Issue #3 
 
“Policy 8: Forensic evidence should be preserved both before and after trial — until appeals are 
exhausted and sentences served. Jurisdictions should promulgate procedures concerning the 
preservation and retention of evidence. Evidence should not be unnecessarily consumed during testing, 
and consumptive testing should not be done without notice to the defense if a defendant has been 
charged.” 
 
Problem: Traditionally, forensic providers will notify the prosecution of case developments, who will in 
turn notify defense, if appointed.  Forensic providers do not have the ability to authenticate and have 
no way of knowing if defense has been appointed, therefore the prosecution appropriately bears the 
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responsibility for this notification.  ASCLD believes it is only appropriate that the defense be notified 
“via the prosecution”. 
 
Additionally, this recommendation is highly skewed toward DNA-type evidence which, while highly 
publicized, actually comprises a small percentage of total forensic provider services.  Left unchanged, 
the space required to house the requisite toxicology and drug chemistry evidence from this 
recommendation would be practically impossible.  Furthermore, these long-term evidence storage 
considerations would place a significant obligation and financial burden upon local law enforcement 
agencies that would be challenged to find resources to meet the proposed requirements.  Hence, it is 
unlikely that this proposal could be adopted without a significant infusion of federal funding.   
 
 

Recommended Wording:  
 
Evidence should not be unnecessarily consumed during testing, and consumptive testing should not be 
done without notice to the defense via the prosecution if a defendant has been charged. 
 
 

ASCLD Board of Directors 
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